
Charter Round-Up - Summary by Saba Ahmad

Section 12 Case – Cruel and Unusual Punishment 

1. Quebec v. 9147-0732 Quebec Inc. (Brown, J. for the majority, with Wagner, CJ, Moldaver,
Côté JJ; Abella with Karakatsanis and Martin, JJ concurring)
(we hosted a panel about this case at Charter Conf. last year)

Summary:

Rights under Section 12 of the Charter do not extend to protect corporations from cruel and
inhuman punishment. Concurring decision of Abella J criticizes the majority’s analysis for
employing a Scalia-style textualist approach!

Facts:

A private corporation installed residential cabinetry without the appropriate construction permit.
Quebec fined the company $30,843 for violating s. 46 of the Quebec Building Act, which was a
mandatory minimum regulatory fee. The company argued the fine was cruel and unusual, and
grossly disproportionate to what would be a fit sentence.

Procedural Posture:

Lower court rejected the s. 12 argument, but a majority of the QCCA held that s. 12 applies to
corporations (which was the first time a Canadian court extended that protection to corporations).

Held (Brown, Rowe, Moldaver, Côté JJ. And Wagner CJ.):

5 justices (led by Brown and Rowe) analyzed the text of section 12, which states “Everyone has
the right not to be subjected to any cruel and unusual treatment or punishment.” The word
“cruel” strongly suggests the provision is limited to human beings. Unlike in the U.S., excessive
fines are not unconstitutional here. International law and Abella, J’s purposive approach is
unnecessary to determine this appeal. While the Convention Against Torture is a binding
instrument, it does not extend protections to corporations. Abella’s reasons do not explain why
non-binding instruments are being considered, how they are being used, and the persuasive
weight being assigned to those instruments. Giving primacy to the text prevents an interpretation
that overshoots (or under shoots) the actual purpose of the right. It is not the sole consideration,
but treating it as the first indicator of purpose is constitutive of the principles of Charter
interpretation.”

Concurrence (Abella, J. joined by Karakatsanis and Martin):

Abella J. starts her analysis by looking at the text of s. 12 – but does not end her analysis there.
The purpose of s. 12 must also be considered. The Big M Drug Mart framework does not start by
defining “religion” in the dictionary – but asks about the purpose of protecting freedom of
religion. “The complete lack of support in our jurisprudence for an approach to constitutional



interpretation focused on the primacy of the text is hardly surprising” because Charter rights are 
supposed to be capable of growth and adaptation. International law sources assist in delineating 
the breadth and content of Charter rights. She notes the English Bill of Rights did not 
contemplate the protection of corporations. Curtailing the influence and use of international 
sources was the approach suggested by Scalia. Abella J goes on to discuss several international 
human rights treaties and a case in New Zealand and elsewhere, to argue  protection against 
degrading treatment does not apply to corporations.  
 
Per Kasirer, J. - peacemaker approach. Agrees with Abella J that you start with the language of 
s. 12. Agrees further that the court must give rights a large, liberal, and purposive interpretation – 
as Wagner, J. emphasized in a recent decision. All relevant considerations point to the same 
result – no need to consider constitutional interpretation or the place of int’l or comparative law 
any further. 
  
 
  



Section 2(b): and Sherman Estates, MediaQMI, and CBC v. Manitoba  (re Court Openness) 
and Toronto (City) v. Ontario (re Free Expression) 
 

2. Sherman Estate v. Donovan, 2021 SCC 25 (per Kasirer, J. - unanimous) 
 
Summary: 
 
Court sealing orders lifted because the privacy issues at stake did not justify the infringement of 
the court openness principle and the public’s right to access the court, protected by s. 2(b) of the 
Charter.  
 
The SCC disagreed with ONCA’s approach, which held that the privacy interests at stake in the 
probate application cannot qualify as an important public interest within the meaning of the 
Sierra Club. SCC clarified when concerns about privacy can qualify as having public 
importance. 
 
Facts:  
 
Barry & Honey Sherman were found dead in their home in December 2017. The deaths are being 
investigated as homicides, to this day. Meanwhile, estate trustees acting for their estates moved 
for a sealing order to reduce the intense media scrutiny surrounding their application for a 
certificate of appointment as estate trustee.  
 
Procedural Posture: 
 
Dunphy, J. in Toronto granted the request, based on arguments that there was a real and 
substantial risk of serious harm to affected individuals from the public exposure of the probate 
application materials, while the murderer was still at large. 
 
Journalist Kevin Donovan challenged the sealing order, arguing it offended the court openness 
principle protected by s. 2b of the Charter.  
 
ONCA: Allowed appeal and lifted sealing orders. 
 
Held:  
 
Appeal dismissed – sealing orders set aside.  
 
Court openness is essential to the proper functioning of a democracy. There is a presumption that 
justice proceeds in public view, with exceptions sparingly recognized. The decision clarified and 
affirmed the analysis in the 2002 Sierra Club decision (which reformulated the law in Dagenais 
and Mentuck, concerning the risk to an important interest including the commercial interest that 
must be expressed as a public interest to justify a publication ban).  

• Dagenais v. CBC concerned the risk to the fairness of the trial; and  
• R. v. Mentuck was about the proper administration of justice 



• These cases provide the test of whether publication ban is justified. Implicates s. 2(b), 
balanced against s. 1 – analogous to Oakes test.   

 
Test:  
 
Two-step inquiry, now clarified as having 3 necessary prerequisites to justify an order limiting 
the presumption of court openness. They are: 
1 – court openness poses a serious risk to an important public interest; 
2 – the order sought is necessary to prevent this serious risk because reasonably alternative 
measures will not prevent the risk; and 
3 – as a matter of proportionality, the benefits of the order outweigh its negative effects. 
 
The elements of privacy deserving public protection are:  

• not mere inconvenience or embarrassment.  
• The information must be highly sensitive, such that to disseminate it would seriously risk 

an affront to a person’s dignity, which the public would not tolerate – a high bar.  
• The information must “strike at the biographical core of the individual”, within the 

meaning of the court’s jurisprudence on s. 8 of the Charter.  
 
Application:  
 
In this case, there was no serious risk of an affront to anyone’s dignity or risk of physical harm to 
the affected individuals.  
 
The court disagreed that probate files are quintessentially private or fundamentally 
administrative in character. It held the openness of probate files is important for discouraging 
mischief and ensuring confidence in the administration of justice through transparency 
 
Personal privacy concerns can coincide with a public interest in confidentiality. For example, an 
individual facing a substantial risk of serious debilitating emotional harm might justify an 
exception to openness. SCC disagreed with ONCA’s treatment personal privacy. If felt it was 
inappropriate to dismiss the public interest in protecting privacy as merely a personal concern. In 
this case, the information was not highly sensitive and disclosing it would not endanger the 
trustees or family members. 
 
Question: How to reconcile the SCC’s reasoning with this finding of Dunphy, J, in the absence 
of an analysis that there was palpable and overriding error: 
 

“. . . the apprehensions regarding risk, while necessarily speculative in these 
circumstances, are nevertheless reasonable. Without greater clarity regarding the motive 
underlying the crimes, it is impossible to acquire confidence that the motive is spent and 
might not be transported to some other who administers or is the beneficiary of the assets 
of the deceased.” 2018 ONSC 4706, at para. 23 

 
 
  



3. MediaQMI inc. v. Kamel – per Côté J. (Abella, Moldaver, Karakatsanis & Brown JJ. 
concurring) (Rowe & Martin JJ. concurring). Dissent: Wagner CJ & Kasirer J.  
 
Issue: 
 
Whether art. 108, para. 2 of Quebec’s Code of Civil Procedure (“CCP”) (which authorized a 
party to remove exhibits from a court file at the conclusion of a matter) violates the court 
openness principle, protected by art. 11 of the CCP. 
 
Summary: 
 
The Dagenais and Mentuck framework does not apply because the right to access court records 
does not apply – the documents at issue ceased to be part of the court record when they were 
retrieved from the file by the litigant at the conclusion of the matter, as a matter of statute. 
MediaQMI does not challenge the constitutionality of the legislation itself. The SCC says: 
“except where there is ambiguity that persists even though the contextual approach to 
interpretation has been applied, courts do not have to interpret statutes so as to make them 
consistent with the principles and values of the Canadian Charter of Rights and Freedoms” – 
SCC defers to legislation enacted by the government, permitting parties to remove exhibits once 
case is over.  
 
Facts:  
 
MediaQMI, a newspaper publishing company, sought access to sealed court records, in a case by 
a university against a former employee, involving allegations of misappropriation of public 
funds. But the university discontinued the case and retrieved its exhibits from the court file, soon 
after MediaQMI sought access to the records. The lower court determined the records were not 
ordinarily exempt from the court openness principle, but permitted the university to remove its 
records because the case was over and the law in the Civil Code of Procedure permitted the party 
to take its exhibits back. MediaQMI appealed. QCCA dismissed MediaQMI’s appeal and 
MediaQMI appealed to the SCC. 
 
Held: 
 
Appeal dismissed. The proceeding was over. The records sought were no longer court records 
and s. 2(b) did not extend to require their disclosure. “In the absence of a constitutional 
challenge” the legislative framework for the retrieval of records must be followed. 
 
Dissent: 
 
Four justices disagreed and thought the appeal should be allowed and applied the 
Dagenais/Mentuck framework, as did the Superior Court, to decide MediaQMI’s records request. 
The moment MediaQMI applied to unseal the records, a new proceeding began, which could not 
be defeated by the university discontinuing the underlying application.  
 
  



4. CBC v. Manitoba, 2021 SCC 33 (per Kasirer J. et al, Abella J. dissenting) 
 
Facts: Ostrowski convicted of first-degree murder in 1987 – released after serving 23 years of 
his sentence. Subsequently, CA reviewed the conviction at the instance of the Minister of Justice 
and determined a miscarriage of justice had occurred. The CA received an affidavit from 
Ostrowski, which it refused to consider, but made the affidavit subject to a publication ban, 
indefinitely.  
 
Procedural posture: In May, 2019, CBC asked the CA to lift the ban. CA determined it was 
functus and could not reconsider its ruling. 
 
Held: CA was not functus. Matter remitted back to court to consider whether court openness 
required the publication ban complied with the open court principle. 
 
 

5. Toronto v. Ontario, 2021 SCC 34 (per Wagner C.J. and Brown J. (Moldaver, Côté and 
Rowe JJ. concurring)) (Dissenting: Abella J., with Karakatsanis, Martin and Kasirer JJ.) 
 
Issue: Whether Ontario’s decision to reduce council size, mid-election, violated the s. 2(b) rights 
of voters and candidates? 
 
Facts: On August 14, 2018, the Ontario provincial government passed legislation reducing the 
number of wards (and by extension, City councilors) from 47 to 25. They extended the 
nomination period to September 14, 2018, and retained the original election date: October 22, 
2018. The effect was new and larger wards, which made it difficult/costly for some candidates to 
run, meet new constituents, etc. and caused confusion for voters. 
 
Procedural Posture: Belobaba, J. granted Toronto’s application and declared the legislative 
change unconstitutional and of no force or effect, holding the change infringed the rights of 
candidates and the effective representation of voters (by doubling population sizes of the wards). 
ONCA stayed the order and the election occurred on October 22, 2018 with 25 wards. ONCA 
allowed Ontario’s appeal of the Belobaba J. decision. Toronto appealed to the SCC.  
 
Held: Appeal dismissed. Irwin Toy stands for the proposition that the government may not limit 
expressive freedom without risking a rights violation, which imposes a negative obligation. The 
government may, in some cases, have a positive obligation to promote speech as outlined in 
Baier. To make out a positive claim, the following factors must be satisfied: 

1. Claim must be grounded in freedom of expression, and not access to a particular 
statutory regime; 

2. Claimant must demonstrate lack of access to statutory regime substantially interferes 
with freedom of expression or purposefully interfered with expression; and 

3. Government is responsible for the inability to exercise the fundamental freedom. 
 
Application: here, Toronto advances a positive claim. Ontario was permitted to change the 
number of wards. While Toronto uses the language of non-interference, it seeks a particular 
platform to channel their expression – the council structure that already existed. The government 



is empowered to change the rules and did not act with purpose to interfere with expression. The 
interference was not substantial. Candidates had 69 days to re-orient their messages to the new 
ward structure. While some pamphlets lost relevance, the larger wards gave higher expenditure 
limits for new materials. The legislation did not limit free expression.  
 
s. 3: Toronto argues the change infringed the guarantee of effective representation in s. 3 of the 
Charter. That does not apply to municipal elections. The new wards provides effective 
representation because voter parity was enhanced. No other factors identified. 
 
Unwritten constitutional principle of democracy: unwritten principles form the 
context/backdrop to the constitution’s written terms. Unwritten constitutional principles cannot 
invalidate legislation. Recourse to unwritten principles would impair recourse to s. 33, which is 
an undeniable aspect of our constitutional bargain. If the legislation is unconstitutional for 
violating unwritten principles, then that would preclude the use of s. 33, which authorizes the 
government to override on ss. 2, 7, and 15 of the Charter.  
 
Dissent: 
 
The stability of the election process is crucial to the rights of candidates and voters to 
meaningfully engage in political discourse necessary to cast an informed vote.  The Divisional 
Court had previously decided that a 25 ward structure would not achieve effective representation 
and would not improve voter parity. Citizens have the right to engage in meaningful dialogue on 
municipal issues during an election period. Destabilizing the opportunity for meaningful 
reciprocal discourse interferes with political expression. Under Irwin Toy, s. 2b works to foster 
and encourage participation in social and political decision-making. Two-part test: 

1. Whether the activity is within the sphere of conduct protected by freedom of expression; 
and  

2. Whether the government action in purpose or effect, interfered wit freedom of 
expression. 

Here, voters and candidates were engaged in discourse, discussion, and debate to facilitate the 
casting of an informed vote. That was interrupted, resulting in a waste of campaign efforts by 
many candidates, with half of campaigns eradicated. Examples of interference: 

• Chris Moise – an openly gay, Black candidate, who was running to represent Ward 
25, which included the Gay Village. The new ward 13 excluded where he lived and 
ward 11 excluded the Gay Village.  

• Voters were confused – instead of discussing municipal issues in the campaign, all 
discussion was about the new wards, which interfered with the ability to focus on the 
issues.  

• Campaign donation rules also became confused. It was unclear whether people were 
at the max or not.  

• Voters intent on supporting a candidate had that expression compromised, when the 
candidate dropped out.  

Baier has no application. All rights have positive and negative dimensions – sometimes the state 
is required not to intervene. S. 2(b) is supposed to cultivate public discourse as an instrument of 
democratic government. Here there was no explanation for the change, much less a 
pressing/substantial objective.  



• unwritten constitutional principles are the foundational organizing principles of our 
Constitution and have full legal force.  

• “Full legal force” means full legal force, independent of the written text.  
• This Court has never held that the interpretive role of unwritten constitutional principles 

is narrowly constrained by textualism.  
• The majority’s reading of s. 52(1) , like much of the rest of its analysis, is a highly 

technical exegetical exercise designed to overturn our binding authority establishing that 
unwritten constitutional principles are a full constitutional partner with the text 
 

  



Rights of the Accused (ss. 11 and 10) 
 

6. R. v. Yusuf: (per Moldaver J. – unanimous – very short decision) 
 
Summary: defendants appealed convictions based on s. 11(b) of the Charter (right to trial 
without delay). SCC decided there was no need to apply Jordan as this was a transitional case, 
70% of the trial was over before Jordan was released and the defendants did not cooperate to 
move the trial process ahead.  
 
Procedural Posture:  three defendants were convicted at trial on charges of assault causing 
bodily harm. Two appellants were also convicted of unlawful confinement. Trial judge granted 
the defendants’ motion for a stay, pursuant to section 11(b) of the Charter. Ontario Court of 
Appeal granted crown’s appeal. Supreme Court agreed with the ONCA result and dismissed the 
defendants’ appeal.  
 

7. R. v. Ghotra, 2021 SCC 12, per Wagner C.J. (unanimous) 
 
Summary: s. 10(b) of the Charter does not require police to inform accused of his right to any 
lawyer of his choosing at each stage of informing the accused of his rights. Here, accused met 
with duty counsel and accused did not discharge his onus to show he misunderstood. 
 
Procedural Posture: Accused convicted of internet luring for agreeing to meet with 14 year old 
for sex, and then showing up. He sought a stay of his conviction on grounds of entrapment and 
an alleged s. 10(b) violation. ONCA dismissed his appeal, and the SCC fully adopted the reasons 
of Miller, J., rejecting the dissent of Nordheimer, J. on entrapment. All justices at ONCA and 
SCC levels agreed a 10(b) violation was not made out.  
 
Test and Application: 
 
Purpose of s. 10(b) is to guard against the risk of involuntary self-incrimination and ensure that a 
choice to speak to police is free and informed. Police must meet 3 requirements:  

1. informational: to advise the detainee of the right to retain and instruct a lawyer 
without delay, and of the existence and availability of legal aid and duty counsel;  

2. implementational: where the detainee indicates a desire to exercise the right, to 
provide a reasonable opportunity; and  

3. forbearance: to refrain from eliciting evidence from the detainee until the detainee 
has had a reasonable opportunity to exercise the right. 

 
Here the requirements were met. While the initial advice was abbreviated and incorrectly 
communicated that accused only had option of meeting with duty counsel, the second advice was 
correct and accused did not misunderstand, particularly after meeting with duty counsel.  

 
 
  



8. R. v. Chouhan, 2021 SCC 26 (per Moldaver and Brown JJ. (Wagner C.J. concurring) 
(Martin, Karakatsanis, and Kasirer, JJ, concurring) (Rowe J. concurring) (Abella & Côté 
JJ. each separately dissenting) 
 
Issue: Whether elimination of peremptory challenges violates the accused’s right to a trial by an 
impartial jury, protected by ss. 11(d) and (f) of the Charter. 
 
Facts: C was tried for first degree murder, right when legislative amendments came into effect, 
which abolished the accused’s peremptory challenge rights (which would have permitted C to 
remove prospective jurors without providing a reason). C was convicted of the offence. 
 
Procedural posture: Defendant appealed conviction, arguing the legislation contravenes the 
right to a fair and public hearing before an independent and impartial jury, protected under s. 
11(d) of the Charter, and the right to the benefit of trial by jury, guaranteed by s. 11(f) of the 
Charter.   
 
ONCA overturned the conviction and ordered a new trial.  ONCA ruled the amendments 
affected a substantive right (and not just a procedural right), and therefore the new legislation 
applied only prospectively. In the absence of transitional provisions in the legislation, the 
amendments did not apply to C’s case. Crown appealed. 
 
Held: Appeal allowed as there was no Charter breach. s. 11 does not guarantee peremptory 
challenge rights. The conviction is restored. Cross-appeal dismissed. 
 
Three justices state the amendments are purely procedural and have retroactive application for 
any jury selection process on or after September 19, 2019. There is no demonstrable benefit to 
peremptory challenges. Representative jury rolls are sufficient to guarantee impartiality. 
Peremptory challenges played a limited role in the context of jury selection, serving 2 purposes: 

- Accused ought not be tried by any one against whom the accused has conceived a 
prejudice; and 

- Accused ought to have an opportunity to remove jurors who are resentful after an 
unsuccessful challenge for cause 

- Peremptory challenges heighten the accused’s perception that he or she had benefit of 
fairly selected jury 

But, the challenges are exercised based on the way jurors look at them during selection and some 
evidence that racialized accused people use challenges to select a diverse jury 
 
Concurrence: (per Karakatsanis Martin and Kasirer): Agree with the result, but disagree with 
reasoning: a randomly selected jury does not guarantee against a discriminatory outcome 
 
Dissent: (per Abella J) in the absence of transitional provisions, the abolition of peremptory 
challenges affected a substantive right (not just procedural) - more is needed to guarantee a bias-
free jury. 
 
Dissent: Côté says 11(f) does protect right to peremptory challenges - for over 700 years 
 



 
9. R. v. Esseghaier - 2021 SCC 9, (per Moldaver and Brown JJ.) (Wagner C.J. and Abella, 

Karakatsanis, Côté, Rowe, Martin and Kasirer JJ. concurring) 
 
Issue: Whether the s. 11(d) rights of the accused to a fair trial by an impartial jury were violated 
when they were deprived their choice of rotating triers (with judge appointing static triers 
instead)? 
 
Held: No. While the defendants did not receive the specific jury selection process they wanted, 
our law does not demand procedurally perfect justice, but fundamentally fair justice. This is what 
they received. Convictions restored, with other grounds of appeal (bifurcated) remitted to ONCA 
for determination. 
 
Facts: Esseghaier and Jaser were convicted of terrorism offences for planning to derail a VIA 
passenger train traveling between Toronto and New York, with the ultimate aim of killing the 
passengers. They also plotted to use a rifle to assassinate prominent persons. 
 
Legislation permitted one of two procedures for empaneling a jury: rotating triers or static triers. 
When rotating triers are used, prospective jurors decide all challenges for cause, but the role of 
deciding whether the next prospective juror is impartial rotates out. When static triers are 
appointed by the trial judge, they alone decide all of the challenges for cause until the jury was 
selected.  Unlike rotating triers, static triers do not become members of the jury that will decide 
the case.  
 
The defendant, Jaser, sought to use rotating triers, but asked the judge to exclude prospective 
jurors during the challenge for cause process, which the judge denied, in favour of Jaser’s 
alternative request for static triers. Both defendants were convicted of terrorism offences. 
 
Test and Application: First, the appellant must show that a procedural error led to an 
improperly constituted jury. Then, the onus shifts to the Crown to show, on a balance of 
probabilities, that the appellant was not deprived of their right to a fair trial by an independent 
and impartial jury and, consequently, suffered no prejudice.  

• Here, while the trial judge made a procedural error, which led to an improperly 
constituted court, the mistake can be cured in line with legislative provision. The static 
triers procedure, though incorrect, was enacted by Parliament for the purpose of ensuring 
a fair trial. The judge and triers performed their duties with the requisite care and 
attention. The Crown discharged its onus of showing the defendants received a 
fundamentally fair trial.  

  
10. Ontario (AG) v. Clark, 2021 SCC 18 (per Abella J.) (Wagner C.J. and Moldaver, 

Karakatsanis, Brown, Rowe, Martin and Kasirer JJ. concurring) (Côté dissenting) 
 
Issue: Whether it violates an accused’s rights under s. 7 (to be tried by an independent 
prosecutor) to permit police officers to bring a civil cause of action in tort against the Crown for 
how they carry out a prosecution? 
 



Facts: In the course of sentencing the accused, S., for the offence of armed robbery, a lower 
court described an alleged assault on the accused as “police brutality”. The accused appealed the 
court’s refusal to stay proceedings against him. On appeal, the Crown did not contest the 
evidence of the assaults and ONCA stayed proceedings against S.  
 
The media reported the allegations of police brutality. Investigations by Toronto’s Professional 
Standards Unit (“PSU”) and SIU determined the allegations against the police could not be 
substantiated.  
 
The officers sued the AGO in a civil claim for, among other things, misfeasance in public office, 
alleging damage to their reputations on account of the Crown’s refusal to contest the evidence of 
the assaults during the course of S’s appeal. 
 
Procedural Posture: AG’s motion to strike negligence claim succeeded, but misfeasance claim 
permitted. ONCA affirmed - refusing to strike the claim of misfeasance in public office. Crown 
appealed. 
 
Held: appeal allowed – misfeasance claim struck. Prosecutorial immunity applies. No cause of 
action lies as prosecutors do not owe a specific legal duty to the police with respect to how they 
conduct a prosecution. Imposing such a duty would conflict with their transcendent duty of 
objectivity, independence and integrity in pursuit of ensuring a fair trial. Court reviewed s. 7 
jurisprudence and determined permitting the claim would violate the Charter rights of 
defendants.  

• In R. v. Henry, the rights of the accused were central.  
• A distinct boundary between the function of the police and the Crown is essential to the 

proper administration of justice, as determined in 1989 in the Royal Commission re 
Donald Marshall, and again in the Guy Paul Morin inquiry in 1998, where contact 
between police and prosecutors were described as “contaminating influences”.  

• Prosecutors must be guided solely by whether there is a reasonable prospect of conviction 
and whether the prosecution is in the public interest. 

 
Application: In this case, the prosecutor exercised professional judgment in deciding to concede 
the assault allegations. If she had to consider concerns of the officers, that would involve 
improperly incorporating police objectives into her decision making.  
 
Côté: Roncarelli stands for the proposition that there are no absolute immunities. The case cries 
out for a remedy. If third party claims against the Crown are allowed for deliberate and unlawful 
conduct, the high threshold will avoid chilling effect on the exercise of prosecutorial discretion. 
Officers had no alternative remedy and tactical decisions of the crown are outside the core of 
prosecutorial discretion (whether to pursue charges, stay, plea bargain). 
 
Questions: Is it relevant that the significant reputational interests of the officers only became 
apparent after the media reported on the police brutality allegations – after the crown exercised 
its discretion? Next, wouldn’t initially investigating/disputing the allegations of brutality have 
introduced delay, jeopardizing a conviction?  
  



11. R. v. CP, 2021 SCC 19 (all judges but Côté, J. would affirm the conviction. Abella J. (with 
Karakatsanis and Martin JJ.) determined the law was unjustifiably discriminatory) 
 
Issue: 
 
Whether section 37(10) of the Youth Criminal Justice Act discriminates against young people (or 
violates their rights to liberty) by denying them an automatic right of appeal?  
 
Facts: 
 
A 15-year-old was convicted of sexual assault. Shortly after the intercourse, a witness observed 
the victim, D, vomiting and clearly unable to consent.  
 
Procedural Posture: 
 
The accused was convicted below, which was affirmed on appeal, with one judge dissenting. The 
accused made arguments under ss. 7 and 15 of the Charter before the SCC. 
 
Held: Appeal dismissed. 
 
Reasoning:  
 
Two elements must be established in order to show a violation of s. 7 of the Charter : (1) that the 
impugned law or government action deprives the claimant of the right to life, liberty or security 
of the person; and (2) that the deprivation in question does not accord with the principles of 
fundamental justice. 
 
In this case, 5 judges determined s. 37.10 did not violate the accused’s rights because no 
principles of fundamental justice are violated because the procedural safeguards are adequate – 
the accused was granted leave to appeal. 
 
The modern youth justice system recognizes the vulnerability of young offenders with greater 
and more tailored protections in line with their unique circumstances. 4 judges determined the 
law balances the benefits of review on appeal against the harms inherent in that process, such as 
the principle that there should be no unnecessary delays in the final outcome of criminal trials.  
 
Concurrence: Abella, Karakatsanis, and Martin, JJ. found the law discriminatory (denies young 
people an important procedural safeguard against wrongful conviction and perpetuates 
disadvantages) and not saved by s. 1 (infringement not justified by goal of expediency). But they 
concurred with the result because the trial judge’s reasoning was thorough and logical and has 
been reviewed by the court on appeal – so the constitutional issue does not affect the conviction.  
 
Concurrence: Kasirer, J. found the law discriminatory, but saved by. S. 1. 
 
Dissent: Côté dissented – the verdict was unreasonable. 
 



12. G. v. Ontario (per Karakatsanis, with Wagner, Abella, Moldaver, Martin, and Kasirer) 
(Rowe concurring) (Côté and Brown dissenting) 
 
Issue: 
 
Whether Ontario’s sex offender registry (“Christopher’s Law”) discriminates against individuals 
not criminally responsible by reason of mental disorder (“NCRMD”) in violation of s. 15 of the 
Charter? 
 
Held: Yes. Including NCRMD individuals on sex offender registry discriminates on grounds of 
mental disability and the legislation is not saved by s. 1.  Rowe concurs - wants to reaffirm 
Schachter. Côté and Brown dissent. 
 
Facts: Christopher’s Law in Ontario imposes reporting and registration requirements on 
convicted sex offenders, regardless of whether they are NCRMD. G was NCRMD and received 
an absolute discharge, given he was found to present no significant risk to safety – but he was 
still required to be placed on sex offender registry.  
 
Procedural Posture: G commenced application, challenging Christopher’s Law on grounds of 
ss. 7 and 15 of the Charter. ONCA granted s. 15(1) claim, declaring the law was of no force and 
effect, and not justified in a free and democratic society under s. 1 of the Charter. The crown 
appealed.  
 
Holding and Test (per Karakatsanis):  
 
Appeal dismissed. 
 
Step 1 – the law, on its face, creates a distinction based on mental disability. NCRMD 
individuals (even if absolutely discharged) do not have the opportunity to be removed from the 
registry by receiving a free pardon or record suspension. That option is only available to people 
found guilty of sexual offences, based on an individual assessment.  
 
Step 2 – ask whether the burden of the law reinforces, perpetuates, or exacerbates the applicant’s 
disadvantage. In this case, NCRMD individuals are denied opportunities for exemption, removal, 
or relief from sex offender registry requirements – thus treating NCRMD individuals as 
perpetual threats to the public.  
 
Step 3 – burden then shifts to AG to show the discriminatory treatment is justifiable in a free and 
democratic society by showing: 

• Pressing and substantial objective 
• The measure must not disproportionately interfere with the s. 15(1) right 

o The measure must be rationally connected to the objective  
o Means must interfere as little as possible with the section 15 right 
o Benefits of the infringing measure must outweigh negative effects 

 
 



Application: 
 
Here there is no evidence that NCRMD individuals are more dangerous or less capable of 
rehabilitation than other offenders. The decision to treat NCRMD individuals differently is not 
minimally impairing. Individual assessments would be less impairing. 
 
Remedy:  
 
Discussion of whether to strike down or tailor (reading in, reading down, or severance). 
Remedies other than full declarations of invalidity (tailored declarations) can intrude on the 
legislative sphere. When striking down, it’s important to consider a period of suspension to give 
the government time required to protect the public interest. Individually exempting the litigant 
from the suspension is often appropriate and just.  Here, a tailored remedy was appropriate, 
exempting NCRMD individuals from Christopher’s Law, suspended for 12 months. Court 
deferred to ONCA’s decision to exempt G from the suspension, given his spotless record for 
17 years.  
 
Concurring decision of Rowe: suspended declarations are exceptional and should only be made 
when there is a potential danger to the public, would threaten the rule of law, or if the law is 
underinclusive and the court cannot be charged with broadening it. These issues are moot b/c 
ONCA’s 12 month suspension has expired and these issues ought not to have been reached. 
 
Dissent: s. 52(1) limits the role of courts to declaring a law of no force and effect, except in rare 
situations. Permitting an unconstitutional law to remain in force is potentially unjust. But here, 
an immediate declaration of invalidity would threaten public safety. The court is also not well 
equipped to conduct an individualized assessment of G’s likelihood of reoffending. The dissent 
would have required G to report one more time – and not treated him differently from other 
NCRMD individuals who are similarly situated.  
 
 
 
 
 
 
 
  



13. Fraser v. Canada (Attorney General) - 2020 SCC 28, per Abella J. (Wagner C.J. and 
Moldaver, Karakatsanis, Martin and Kasirer JJ. concurring) (Brown, Rowe, and Côté JJ 
dissenting) 
 
Summary: 
 
RCMP Mat leave policy discriminated on basis of sex, perpetuated a disadvantage, not justified 
in a free and democratic society  
 
Facts: 
 
The appellants are RCMP employees who took advantage of the RCMP’s job sharing policy to 
work reduced hours (by sharing a full-time job with another RCMP officer) when their children 
were young. The employer calculated their pension benefits for the job-sharing periods as though 
they were part-time workers, which denied them full-time pension credit for their service, unlike 
full-time RCMP members who work regular hours, RCMP members who are suspended, or 
RCMP members who take unpaid leave. Those employees did not have to sacrifice pension 
benefits.  
 
Procedural Posture: 
 
FCC dismissed application, and the FCA upheld that decision, holding the appellants failed to 
establish adverse treatment was based on enumerated or analogous ground. The FCA refused to 
infer a causal nexus between the appellants’ sex and their adverse treatment, based on the fact 
that women disproportionately took advantage of the job-sharing option. 
 
Held:  
 
Appeal allowed. Adverse impact discrimination occurs when a seemingly neutral law has a 
disproportionate impact on members of groups protected on the basis of an enumerated or 
analogous ground. There is no doubt that adverse impact discrimination violates the norm of 
substantive equality which underpins the Court’s equality jurisprudence. Substantive equality 
requires attention to the full context of the claimant group’s situation, to the actual impact of the 
law on that situation, and to the persistent systemic disadvantages that have operated to limit the 
opportunities available to that group’s members. At the heart of substantive equality is the 
recognition that identical or facially neutral treatment may frequently produce serious inequality. 
This is precisely what happens when seemingly neutral laws ignore the true characteristics of a 
group which act as headwinds to the enjoyment of society’s benefits. 
 
Test: 
 

1. Step 1 – facially neutral rule produces disproportionate impact on members of protected 
group. statistical disparity and of broader group disadvantage may demonstrate 
disproportionate impact, but neither is mandatory and their significance will vary 
depending on the case. Whether the legislature intended to create a disproportionate 
impact is irrelevant. Proof of discriminatory intent has never been required 



2. Step 2 whether the law has the effect of reinforcing, perpetuating, or exacerbating 
disadvantage 

3. Section 1 analysis: The AG identified no pressing or substantial policy concern for why 
job-sharers should not be granted full-time pension credit for their service. Job sharing is 
an alternative for leave without pay. Treating unpaid leave differently than job sharing 
serves no compelling objective. 

 
Dissent:  
 
Côté, Brown, and Rowe - preexisting disadvantage does not create free standing positive 
obligation on gov't to remedy social inequities. The RCMP policy does not create the 
disadvantage the claimants face. Rather it is unequal division of household responsibility  that 
creates the problem. Correlation is not proof of causation. It is not unfair or arbitrary for an 
employer to prorate compensation, including benefits, according to hours worked. 
 

14. R. v. Desautel, 2021 SCC 17 Rowe J. (Wagner C.J. and Abella, Karakatsanis, Brown, 
Martin and Kasirer JJ. concurring) 
 
Summary: In s. 35(1) of Constitution Act, "aboriginal peoples of Canada" includes people who 
are not residents or citizens of Canada (same language in s. 25) 
 
Facts: An Indigenous man, D, a citizen and resident of the United States, shot a cow-elk in 
British Columbia, and was charged with contravening a B.C. law, which prohibits big-game 
hunting without being a resident. He argued his right to hunt was an existing right of the 
“aboriginal peoples of Canada” and was therefore protected by s. 35(1) of the Constitution Act.  
 
Held: s. 35 must be interpreted in a purposive way, consistent with the objective of 
reconciliation. He was hunting in a geographic range that was historically exercised as hunting 
grounds – to disallow hunting there would continue a pattern of colonization and displacement. 
“of Canada” does not have to mean resident or citizen of Canada. It means modern-day 
successors of Aboriginal societies that occupied Canadian territory at the time of European 
contact. 
 
Dissenting: Côté J. and Moldaver J. (separately): It would be contrary to principles of 
democracy and the purpose of patriation to allow Aboriginal groups located outside of Canada to 
participate in Canadian democracy 
 
LEAVE TO APPEAL 
 
Quebec v. Bissonnette – Quebec City mosque shooter murdered 6 people in Jan 2017 (a crime 
that targeted Muslims). He was 27 years old at the time. SCJ Francois Huot sentenced 
Bissonnette to an unprecedented sentence of life in prison w/o the possibility of parole for 40 
years. The crown requested 150 years, and Justice Huot refused to do so, saying that would be 
unconstitutional, because "when incarceration exceeds life expectancy, the objectives lose their 
relevance." 
 



The QCCA held the cumulative sentencing approach of Justice Huot violated s. 12 and reduced 
the sentence to 25 years, using very harsh language saying the provision in the Criminal Code 
was "absurd," "evil" and "degrading," seeing it as an expression of a "vengeful spirit" that has no 
place in "a civilized sentencing system." 
 
Quebec appealed. The appeal will consider whether s. 745.51 of Canada’s criminal code violates 
s. 12 of the Charter – cruel and unusual punishment.  Harper amended the criminal code in 2011 
to allow for accumulated sentences for multiple charges. Leave granted. 
 
 
 


